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Certain  members  of  a local  walnut  growers  association  brought  an 
action  for  an  injunction  to  restrain  the  association  from  paying 
to  withdrawing  members  funds  received  by  the  local  association  from 
the  central  association  of  which  it  was  a member  out  of  the  operat- 
ing reserve  fund  of  the  latter  association,  and  to  have  the  court 
declare  that  all  fxinds  redeived  by  the  local  association  from  the 
central  association  out  of  its  "Present  C^erative  Reserve  Pund"  was 
the  money  and  property  of  the  local  association  and  that  all  persons 
who  had  ceased  to  be  members  of  the  local  association  had  no  right, 
title  or  interest  in  or  to  any  of  the  said  funds. 

The  association  and  certain  members  who  had  withdrawn  from  the 
association  and  intervened  in  the  proceedings  demurred  to  the  com- 
plaint. The  demurrers  v;ere  sustained  and  the  action  was  dismissed 
by  the  lower  court.  On  appeal  to  the  District  Court  of  Appeals, 
Pourth  District  of  California,  the  Judgment  of  the  lower  court  was 
affirmed. 

Under  its  contract  with  its  members,  the  local  association  agreed 
to  resell  their  walnuts  and  to  pay  over  the  net  amount  received  to 
the  growers.  The  proceeds  of  resale  were  to  be  distributed  to  the 
growers  as  rapidly  as  the  local  received  them  from  the  central  asso- 
ciation. The  bylaws  of  the  local  association  provided  that  it 
should  operate  on  a nonprofit  basis;  that  all  the  net  sales  pro- 
ceeds be  paid  over  to  members;  and  that  in  case  any  member  ceased 
to  be  a grower  of  walnuts  through  it,  his  membership  should  cease 
and  be  canceled  and  that  such  member  should  not  be  entitled  "to 
any  appraisement  of,  or  further  interest  in,  the  property  of  the 
association,  other  than  the  interest  given  him  -under  the  bylaws 
relating  to  'Revolving  Pund,*  and  each  member  expressly  waives  his 
right  to  said  property,  other  than  his  interest  in  the  'Revolving 
Pund,'  upon  the  cancelation  of  his  membership." 

In  the  "Central-Local  Agreement"  under  which  the  walnuts  of  the 
members  of  the  local  associations  were  delivered  to  and  sold  by  the 
central  association,  the  central  agreed  to  buy  from  each  local  and 
each  local  agreed  to  sell  to  the  central  all  of  the  walnuts  acquired 
by  the  local;  and  the  central  agreed  to  resell  the  walnuts  and  pay 
over  the  net  proceeds  after  payment  in  full  to  the  local.  It  was 
further  agreed  that  the  proceeds  of  resales  of  walnuts  made  by  the 
central  should  be  distributed  to  locals  from  time  to  time. 

Prom  1921  to  1935t  the  central  association  followed  the  practice 
of  appraising  and  estimating  the  probable  gross  proceeds  which  it 
would  receive  during  each  crop  year  for  the  vralnuts  delivered  to 
it,  and  from  that  estimate  the  central  association  deducted  its 


estimated  e3jpenses  and  arrived  at  an  estimate  of  the  probable  wal- 
nut sales  proceeds  for  the  year  in  question.  Prior  to  the  sale  of 
the  walnuts,  the  central  association  advanced  to  the  local  associa- 
tions their  pro  rata  shares  of  the  estimated  net  proceeds  for  that 
particular  year.  The  local  association  distributed  in  turn  to  its 
members  their  pro  rata  shares  of  the  advance  payment  according  to 
the  amount  of  their  respective  contributions  of  walnuts. 

Surpluses  or  excesses  received  by  the  central  association  on  the 
sale  of  the  walnuts  were  from  year  to  year  retained  by  it  and  placed 
in  a separate  special  fiind  known  as  the  "Present  Operative  Reserve 
Fund."  This  fund,  after-  deducting  losses  sustained  in  the  years 
1926  and  1933,  amounted  to  the  sum  of  S697t^79.70.  The  interest  of 
the  local  association  in  that  fund  amounted  to  $42,717.08.  At  the 
time  the  complaint  was  filed,  the  central  association,  in  pursuance 
of  a special  agreement  entered  into  by  it  with  the  local  associa- 
tion, had  already  paid  it  three  yearly  installments  of  $8,543.41  on 
its  interest  in  that  fund. 

On  February  I5,  1939.  the  board  of  directors  of  the  local  associa- 
tion adopted  a resolution  directing  that  all  monies  received  by  it 
from  the  central  association  out  of  the  "Present  Operative  Reserve 
Fund"  be  immediately  paid  and  distributed  by  the  association,  pro 
rata,  to  the  persons  who  contributed  to  said  fund  from  time  to  time 
by  marketing  their  walnuts  in  that  proportion  in  which  they  contri- 
buted, regardless  of  whether  such  persons  were  then  still  members 
of  the  local  association. 

The  appellants  contended  that  the  marketing  contracts  were  con- 
tracts of  absolute  purchase  and  sale,  and  consequently  that  no  fidu- 
ciary relationship  existed  between  the  association  and  its  members. 
Regarding  this  point,  the  court  stated; 

"It  is  respondents'  contention,  with  which  we  agree,  that  at 
all  times  the  relationship  between  the  grower  member  and  the 
local  association,  and  between  the  local  association  and  the 
central  association,  was  that  of  principal  and  agent,  or  bene- 
ficiary and  trustee;  that  a fiduciary  relationship  existed 
which  required  at  all  times  that  these  associations  account  to 
the  grower  member  for  all  proceeds  received  from  the  sale  of 
walnuts,  and  required  the  grower  member  to  bear  his  propor- 
tionate share  of  all  losses  sustained  in  the  marketing  and  sale 
of  walnut  products.  In  support  of  this  contention  Texas  Cer- 
tified Cottonseed  Breeders'  Ass'n  v.  Aldridge , 122  Tex.  464, 

61  S.  W.  2d  79.  and  Rhodes  v.  Little  Falls  Dairy  Co.,  Inc., 

230  App.  Div.  571,  245  N.Y.S.  432,  are  cited.  Both  of  these 
cases  involve  actions  between  a member  of  a nonprofit  coop-  > 
erative  marketing  association  and  said  association  for  an 
accounting,  and  for  the  determination  of  rights  involving  pro- 
ceeds received  from  sales  of  marketed  products.  In  each  of 
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these  two  cases  marketing  contracts  had  heen  entered  into 
between  the  purchaser  and  association,  which  contracts  pro-, 
vided  for  the  immediate  passage  of  title  and  were  otherwise 
couched  in  terms  of  outright  purchase  and  sale;  In  each  of 
the  cases  cited  the  court  held  that  the  provisions  for  passage 

of  title,  and  the  terms  of  purchase  and  sale,  were  merely  for 

convenience  in  marketing  operations  and  that  the  real  relation- 

ship between  the  parties  was  one  of  trust,  or  of  a fiduciary 
character.  Appellants  cite  several  cases  which  reach  a con- 
trary .conclusion  and  hold  that  the  contracts  under  consider- 
ation were  agreements  for  outright  sale  and  purchase  and  that 
no  fiduciary  relationship  existed.  McCauley  v.  Arkansas  Rice 
Growers ^ Co-op.  Ass^n.  IJl  Ark.  1155»  287  S.  W.  4l9;  Winter 
Garden  Citrus  Growers  * Ass^n  v.  Willtts . II3  Fla,  I3I,  I5I  So. 
509;  Fletcher  Cyclopedia  Corporations,  vol.  16,  sec.  8286,  p, 
1205;  Callaway  v . Farmers*  Union  Co-op.  As s^n,  etc.,  119  Keb. 

1,  226  N.W.  802,  and  Texas. Farm  Bureau  Cotton  Ass'h  v.  Lennox, 
117  Tex.  -94,  397  S.  W.  743.  ^ ■■  ' ■ ■■  • ■ ^ ' 

"Respondents  claim  to  have  made  an  exhaustive  examination  of 
the  California  law  and  are  unable  to  find  any  cases  directly 
deciding  this  point.  Our  attention,  ho\irever,  has  been  called 
to  the  case  of .Mountain  View  Walnut  Growers*  Ass* n v.  California 
Walnut  Growers*  Ass*n,  19  Cal.  App’.  2d  227,  65  P.  2d  80,  which 
was  an  action  between  one  of  the  members  of  a local  association 
and  the  California  Walnut.  Growers*  Association,  and  involved  a 
controversy  regarding  a similar  fund  of  money  to  that  which  is 
here  in  controversy,  viz.,  the  'Present  Operative  Reserve  5\and.* 
One  of  the  same  forms  of  marketing  contracts,  i.e.,  a •Caitral- 
Local  Agreement,*,  such  as  the  one  here  involved,  was  also  there 
under  consideration.  The  local  association  in  that  action  was 
seeking  the  return  of  its  pro  rata  share  of  the'  *Preseht  Opera- 
tive Reserve  Fund*  and  at  the  time  that  action  was  instituted 
...  no  agreement  had  been  entered  into  between  the  central 
association  and  its  local  association  members  for  the  distri- 
buticn  of  that  fund,  and  the  central  association  was  still 
holding  that  fund  in  its  possession.  Although  the  court  there 
held  that  the  local  association* s action  was  premature,  it  did 
hold  that  the  *Present  Operative  Reserve  Fund*  ^^as  not  the 
property  of. the  central  association  but  was,  as  agreed  upon 
by  the  parties,  a trust  fund,  and  that  the  local  association 
was  entitled  to  its  pro  rata  share  of  the  money  when  the  funds 
should  be  distributed.  It  becomes  apparent  then  that  the 
decision  does  constitute  and  hold  that  the  'Central -Local 
Agreement,*,  which  is  the  same  in  substance  as  the  one  here  ..  . 
involved,  was  not  a contract  of  outright  purchase  and  sale, 
because  if  it  has  been  so  held,  then  it  would  have  been  incum- 
bent upon  the  court  to  have  said  that  vdien  from  year  to  year 
the  central  association  advanced  moneys  to  the  local  associ*-- 
ation  on  account  of  crop  proceeds,  under  the  terminology  of 
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the  agreement,  the  local  association  was  paid  in  f\ill.  We  ares, 
therefore  convinced  that  if  the  money  here  in  controversy  was 
a trust  fund  while  it  was  in  the  hands  of  the  central  associa- 
tion, then  it  clearly  is  a trust  fund  while  in  the  hands  of 
the  local  association  and  that  each  member  who  contributed, to 
that  fund  is  entitled  to  receive  his  pro  rata  share  thereof. 

It  therefore  appears  to  us  that  under  the  rule  here 'adopted, 
the  ultimate  and  final  benefits  should  be  distributed  to  those 
persons  who  contributed  their  walnuts  in  proportion  to  their 
contribution.  Not  only  is  this  rule  a fair  and  equitable  one 
and  in  harmony  with  the  nonprofit  cooperative  character  of 
these  associations,  but  it  is  a r\ile  which  was  contemplated 
by  the  parties  to  this  action  as  shown  by  the  following 
excerpts  from  the  bylaws  of  the  respondent  local  association 
and  from  the  marketing  contracts  here  involved.  Article  X(a) 
provides  that  the  local  association’s  business  shall  not  be 
carried  on  for  profit,  but  that  the  profits  realized  by  it  in 
the  marketing  of  its  members’  walnuts  shall  be  distributed  to 
the  persons  delivering  their  walnuts  to  the  association.  Sec- 
tion  Vl(b)  of  the  growers'  contract  contains  this  provision; 

'If  Local,  . . . shall  advance  ...  to  growers  . . . more 
than  the  amount  to  which  said  growers  are  . . . entitled  . . . 
grower  . . . agrees  . . . to  . . . repay  . . . to  Local  so 
that  said  grower  shall  receive  neither  more  nor  less  than  the 
amount  to  which  he  is  entitled.' 

"The  Central-Local  Agreement  contains  an  identical  provision 
with  reference  to  overpayment  to  the  local  association.  This 
clearly  indicates  that  it  was  the  intention  of  the  parties 
that  each  contributing  member  of  respondent  local  association 
was  ultimately  to  receive  the  entire  net  proceeds  from  the 
sale  of  his  walnuts,  and  that  no  one  payment,  or  advancement, 
was  to  -be  considered  as  final,  or  payment  in  f\ill,  if,  in 
fact,  later  developments  should  disclose/ that  the  net  proceeds 
from  the  sales  of  his  crops  were  greater  or  less  than  the 
amount  so  advanced  to  him."  (Underscoring  added.) 

In  holding  that  the  interest  of  the  local  association  in  the  "Pres- 
ent Operative  Reserve  Fund"  of  the  central  association  was  not  prop- 
erty of  the  local  association,  but  rather  additional  sales  proceeds 
due  to  the  members  of  the  local,  the  court  stated: 

"Section  III(c)  of  the  growers'  contract  provides  for  the 
termination  of,  or  a member's  withdrawal  from  said  marketing 
contract  and  then  provides  that  nothing  in  said  paragraph 
shall  impair  or  take  away  any  of  the  rights  of  either  or  any 

of  the  parties  to  said  agreement  against  the  other  parties  exist- 

ing at  the  time  of  such  termination  or  withdrawal.  It  therefore 
appears  that  there  is  no  authority  under  the  marketing  con- 
tract or  bylaws  of  respondent  local  association  which  would 
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permit  that  association  to  now,  for  the  first  time,  elect  to 
retain  this  money,  which  represents  crop  proceeds  from  past 
years,  as  a reserve  or  other  fund  for  future  operations,  espe- 
cially where  a portion  of  that  money  constitutes  the  balance 
of  net  proceeds  received  from  walnuts  contributed  from  persons 
who  no  longer  are  members  of  the  local  association  and  who 
coxild  receive  no  benefit  from  such  a reserve  or  other  fund. 

. Ve  therefore  conclude  that  the  rule  of  forfeiture  established 

by  the  bylaws  and  by  the  general  laws  that  a member  who 

voluntarily  withdraws  from  a nonprofit  cooperative  marketing 

association  loses  his  right  to  an  interest  in  association 

property, .other  than  his. interest  in  the  association’s  revolv- 

ing fund,  applies  only  to  the  property  or  assets  of  the  asso- 
ciation, and  has  no  application  to  unpaid  and  iindistributed 
crop  proceeds  money  received  from  the  sale  of  walnuts  con- 

tributed by  the  withdrawing  member  to  that  association  for  mar- 
keting. prior  to  the  date  of  his  withdrawal,  and  the  balance  of 
crop  proceeds  money  is  the  property  of  the  person  who  contrib- 

utes his  crop.  Hood  River  Orchard  Co.  v.  Stx)ne,  97  Or.  I58, 

191  662;  Ozona  Citrus  Growers*  Ass*n  v.  McLean.  122  Pla. 

188,  165  So.  625?  Buford  V.  Florin  Fruit  G-rowers*  Ass *n,  210 
Cal.  84,  291  P.  170  (c’iTing  Hood  Hlver  Orchard  Co.  v.  Stone. 
supra)  ; Loomis  Pruit  Growers'  Ass'n  v.  California  Pniit  Exchange, 
128  Cal,  App.  265,  16  P.  2d  1040.  In  the  last-cited  case  the 
court  said,  128  Cal.  App.  at  page  280,  I6  P.  2d  at  page  1046: 

'The  Buford  case  need  not  be  considered  further  than  simply 
_ supporting  what  we  have  said,  that  the  withholdings  made  by 
the  exchange  were  of  moneys  belonging  to  the  associatiop  and 
to  the  growers  marketing  fruit  through  the  exchange.' 

"Both  under  the  facts  alleged. in  the  complaint  and  under  the 
law  applicable  thereto,  the  moneys  in  controversy  constitute 
the  balance  of  net  proceeds  received  from  the  sale  of  walnuts 
contributed  to  the  local  association  for  marketing  during  the 
years  from  I92I  to  1935i  inclusive,  and,  as  such,  are  the 
property  of,  and  belong  to,  those  persons  who  contributed  their 
walnuts  for  marketing  during  that  period.  It  is  therefore 
apparent  that  the  con^laint  does  not  state  facts  sufficient  to 
constitute  a cause  of  action  and  that  the  rulings  upon  the 
demurrers  were  proper."  (Underscoring  added.) 

Bogardus  v.  Santa  Ana  Walnut  Growers  Association,  ■ . , Cal. 
App.  108  P.  2d  52. 
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- LMDLOHD  HELD  LIABLE  EOE  ADYANCES  MADE  TO  TENANT 


In  a recent  action  in  California,  a landlord  was  held  liable  for 
advances  made  to  his  tenant  by  reason  of  the  fact  that  he  had  exe- 
cuted jointly  with  the  tenant  a marketing  agreement,  which  the 
association  had  refused  to  accept  without  the  landlord's  signature. 
An  appeal  was  taken  to  the  District  Court  of  Appeals  of  the  Third 
District  of  California,  which,  in  affirming  the  judgment  of  the 
lower  court,  stated  as  follows; 

"Plaintiff  was,  during  all  the  times  herein  mentioned,  the 
owner  of  a ranch  consisting  of  some  30  acres  of  bearing 
apple  trees.  On  Eebruary  10,  1937i  ke  leased  the  property  to 
one  Edward  King,  upon  a share  rental  basis.  Shortly  there- 
after, Zing  entered  into  negotiations  with  respondent  associ- 
ation for  the  purpose  of  securing  an  agency  to  handle  his 
coming  crop.  He  was  told  by  the  latter  that  they  would  not 
enter  into  a marketing  contract  with  him  unless  appellant 
executed  and  signed  it.  This  v;as  explained  to  appellant  and 
he  thereupon  executed  the  contract  as  one  of  the  parties  of 
the  Second  part.  King  being  the  other.  The  agreement  was 
in  the  following  language: 

"•This  agreement,  made  this  Uth  day  'of  March.  1937.  by  and 
between  Gravenstein  Apple.  Growers  Cooperative  Association  of 
Sonoma  County,  a corporation,  hereinafter  called  first  party, 
and  J.  G.  McDonald  and  Edward  E.  King,  hereinafter  called 
second  party. 


" ' Wi tnesseth; 

"'1.  That  said  second  party  hereby  agrees  to  sell  exclusively 
to  or  through  the, first  party,  or  any  facilities  to  be  created 
by  first  party,  all  of  the  apples  raised  and  produced  during 
the  period  of  15  years  from  and  after  the  date  hereon  on  that 
certain  property  sitiiate  in  the  County  of  Sonoma,  State  of 
California,  more  particularly  Described  as  follows; 

"•30  acres  Gravenstein  apples  located  1 l/2  west  of  Sebastopol  - 

estimated  - lugs  8000  - 10,000  including  1 acre  of  Late  Apples  - 

J.  G.  McDonald  to  receive  1/3  and  Ed  King  2/3  - All  spray  mate- 

rials except  fertilizer  l/2  to  come  out  of  Ed  King.'s  part. 


"'4.  It  is  agreed  that  said  first  party  may  sell  or  resell  the 
apples  delivered  to  it  by  second  party  with  or  without  taking 
title  thereto,  and  pay  over  to  second  party  the  resale  price 
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after  deducting  all  necessary  selling,,  overhead  and  other  costs, 
expenses,  and  deductions  provided  for  in  the  bylaws  of  said 
first  party.  ... 

'•*5,  -s  further  agreed  that  this  contract  shall  constitute 
a lien  upon  all-  of  said  apples  for  the  repa3rment  to  first  party 
of  any  and  all  advances  made  to  said  second  party,-  or  which 
shall  be  made  to  said  second  party,  and  that  any  and  all  of  such 
advances  may  be  withlield  by  first  party  from  the  proceeds  of 
such  apples  ... 

"’7*  Said  first  party  agrees  to  pay  to  second  party  the  net 
proceeds  of  all  sales  of  said  apples,  after  making  the  deduc- 
tions authorized  by  the  bylaws  of  said  first  party.  . . .* 

"When  the  crop  was  sold  it  brought  $561.37*  When  appellant 
demanded  his  share  of  the  proceeds,  he  was  notified  that 
advances  had  been  made  to  King  totaling  $l,l47.6l  - $432. 6l 
in  goods,  wares,  and  merchandise,  and  $715  cash;  that  since 
the  proceeds  from  the  crop  were  not  large  enough  to  cover  the 
advances,  his  share  was  being  withheld  as  an  offset  against 
them,  and  that  he  would  be  held  personally  liable  for  the 
remaining  deficiency  of  $586.24. 

"It  is  the  contention  of  appellant  that  the  finding  to  the 
effect  that  both  appellant  and  King,  under  said  contract, 
received  advances  of  cash  from  respondent  association,  and 
that  certain  articles  were  delivered  to  them  by  said  respond- 
ent, is  not  supported  by  the  evidence.  He  states  that  the 
record  shows,  v/ithout  dispute,  that  such  advances  and  merchan- 
dise were  all  received  by  King  alone . We  agree  that  appellant 
is  correct,  but  as  will  hereafter  appear,  such  a finding  is 
not-  material  in  establishing  the  liability  of  appellant  under 
said  agreement  and  upholding  the  judgment. 

"It  appears  that  respondent  association  would  not  sign  the 
marketing  agreement  unless  it  was  signed  by  appellant.  This 
was  clearly  understood  by  appellant  when  he  affixed  his  sig- 
nature. The  gist  of  the  chief  contention  made  by  appellant 
is  that  he  is  not  primarily  liable  upon  the  contract  in  the 
same  manner  and  to  the  same  extent  as  his  cosigner  King,, 
for  the  reason  that  he  received  none  of  the  advances  or  sup- 
plies which  are  the  basis  of  this  action.  In  other  words, 
appellant  says  he  should  not  be  forced  to  pay  for  something 
he  never  received.  Assuming  that  there  is  merit  in  such  con- 
tention, we  are  of  the  opinion  that  appellant,  under  the 
evidence,  could  be  held  primarily  liable  as  a guarantor. 
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surety  or  guarantor  is  one  who  promises  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  or  hypothecates 
property  as  security  therefor.^  (Civ.,  Code,  sec.  SySJ.) 

"The  trial  court  covild  have  impliedly  found  that'  appellant 
signed  the  contract,  not  as  a principal,  but  as  a guarantor, 
in  order  that  his  tenant  could  procure  the  capital  and  sup- 
plies for  the  properly  carrying  out  of  the  lease.  'Where  a 
guaranty  is  entered  into  at  the  same  time  as  the  original 
obligation,  or  with  the  acceptance  of  the  latter  by  the  guaran- 
tee, eind  forms  with  that  obligation  a part  of  the  considera- 
tion to  him,-  no  other  cons ideratipn  need  exist.'  (Civ-.  Code, 
sec.  2792.)  The  guaranty  here  arises,  out  of  the  original 
contract,  and  hence  is  supported  by  a legal  consideration. 
Furthermore,  'the  delivery  of  the  goods,  upon  the  faith  of  a 
guaranty  that  they  shall  be  paid  for,  constitutes  a suffi- 
cient consideration  for  the  guaranty.'  12  R.C.L.,  § 29, 
p.  1078.  The  promise  to  -pay  is  absolute  and  unconditional; 
therefore,  the  liability  of  the  guarantor  is  fixed  when  the 
principal  obligation  matures,  and  is  not  predicated  upon  the 
exhaustion  by  the  creditor  of  his  remedy  against  the  original 
debtor.  13  Cal.  Jur.,  § 22,  p.  110.  Applying  the  foregoing 
legal  principles  to  the  facts  as  established  here,  there  was 
ample  evidence  to  support  an  implied  finding  that  appellant 
was  primarily  liable  for  the  indebtedness,  notwithstanding 
that  he  did  not  personally  receive  any  of  the  money  or  goods 
which  are  the  basis  of  the  account, 

"It  is  contended  by  appellant  that  the  contract  is,  in  effect, 
a mortgage  as  to  him,  because  there  is  no  express  promise  to 
pay  for  the  advances  and  supplies.  This  court  has  held  that 
a contract  containing  almost  identical  terms,  'necessarily 
implies  that  the  grower  will  reimburse  the  association  for 
all  such  advances.'  California  B.  G.  Ass’n  v.  Williams,  82 
Cal.  App.  434,  255  P*  751 « 75^*  Here  there  was  an  Implied 
promise  upon  the  part  of  the  tenant  to  reimburse  respondent- 
association,  and  appellant  guaranteed  that  such  reimburse- 
ment wo\ild  be  made.  This,  accepting  the  theory  of  appellant, 
would  take  the  agreement  out  of  the  category  of  a chattel 
mortgage.  We  might  add  that  we  can  find  no  substantial  evi- 
dence in  the  record  to  support  a finding  that  the  agreement 
was  in  fact  a chattel  mortgage,  either  betv;een  appellant  and 
King,  or  with  reference  to  third  parties, 

"Next,  it  is  contended  by  appellant  that  the  foregoing  itali- 
cized portion  of  the  agreement  limits  the  liability  of 
appellant  to  one-half  of  the  fertilizer  expense.  It  was 
immaterial  to  respondent-association  how  King  and  appellant 
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apportioned,  iDetween  themselves,  the  indebtedness  to  it.  If 
..King, were  personally  responsbile  for  tho  entire  amount,  appel~ 
lant  would  still  he  liable  as  a guarantor  for  the  repayment  of 
such  amount . 

”Pinally,  appellant  refers  to  the  provision  of  the  contract 
which,  gives  the  association  a lien  upon  all  the  apples,  and 
contends  that  no  action  can  be  brought  until  the  security-is 
exhausted,  which,  he  says,  v;ould  be  fifteen  years  from  the 
. date  of  the  agreement.  This  theory  is  based  upon  conclusion 
that  the  evidence  shows,  vdthout  dispute,  that  the  vhole 
transaction  was  intended  to  be  a mortgage.  The  trial  court 
impliedly  found  otherwise,  upon  sufficient  evidence,  as  we 
have  pointed  out  above. 

"In  view  of  the  foregoing,  we  deem  it  \annecessarj'’  to  discuss 
the  view  of  respondents  that  appellant  can  be  held  liable 
under  the  rule  that:  'A  party  is  presumed  to  have  assented 
to  all  the  terms  of  a written  contract  v/hen  he  signs  it,^ 
Eldridge  v.  Mowiy,  24  Cal.  App.  1S3,  l40  P.  978,  981. 

**Appellant  has  received  the  benefit  of  a considerable  amount 
of  the  supplies  furnished  for  the  proper  care  of  his  property. 
He  knew  exactly  what  he  was  signing,  and  it  can  be  reasonably 
inferred  that  respondents  entered  into  the  contract  relying 
upon  the  fact  that  a.ppellant  had  signed  it  in  the  capacity  of 
guarantor,  Both  Justice  and  equity  require  that  appellant 
should  reimburse  respondent-association, 

McDonald  v.  G-ravenstein  Ar)ple  Growers  Co-Operative  Ass*n  of 
Sonoma  County,  Cal.  App.  , IPS  P,  2d  93^ » 

A COOPEPATIVS  ASSOCIATION  HELD  NOT  LIABLE  EOH  PERSONAL  INJURIES 
RESULTING  PROM  LNSAPS  PRSf-lISES  OP.  A LOCAL  ASSOCIATION  TO 
WHICH  IT  HAD  ISSUED  A CHARTER 


Charles  M.  Eakins  brought  an  action  against;  the  Parmers’  Educational 
and  Co-Operative  Union  of  America,  a Texas  corporation,  for  personal 
injuries  which  he  sustained  upon  getting  out  of  his  automobile  and 
stepping  into  a hole  in  the  drivev/ay  of  the  gasoline  station  operated 
by  the  Oklahoma  State  Union,  a local  cooperative  which  was  chartered 
by . the  Parmers ' Educational  and  Co-Operative  Union  of  America,' 

Prom  a Judgment  rendered  the  plaintiff  in  the  trial  court,  an  appeal 
was  taken  to  the  Supreme  Court  of  Oklahoma.  In  reversing  this  Judg- 
ment, the  Supreme  Court  said,  in  part: 
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"The  evidence  is  to  the  effect  that  the  gasoline  service  sta- 
tion where  plaintiff's  injury  occurred  was  operated  "by  the 
Oklahoma  State  Union,  which  it  is  admitted  was  chartered  hy 
the  defendant  corporation,  further  evidence  is  to  the  effect 
that  the  Oklahoma  State  Union  is  managed  and  controlled  hy 
officers  other  than  the  officers  of  the  defendant  corporation; 
that  the  defendant  corporation  has’  or  claims  no  interest  in 
any  of  the  property  belonging  to  the  Oklahoma  State  Union; 
that  it  does  not  participate  in  any  of  the  business  activities 
of  the  State  Union;  does  not  share  in  any  of  the  profits  or 
losses  of  the  State  Union  in  its  business  enterprises;  that 
when  and  if  the  State  Union  engages  in  any  business  enterprise 
it  does  so  under  the  sole  authority  of  its  own  constitution  and 
bylaws,  and. under  the  exclusive  control  and  management  of  its 
own  officers,  and  that  the  defendant  corporation  has  no  con- 
trol, authority  or  supervision  over  the  officers  or  employees 
of  the  State  Union,  particularly  in  the  matter  of  the  conduct 
of  any  business  enterprise  in  which  the  State  Union  may  have 
been  engaged.  Such  evidence  is  not  denied. 

"Prom  the  charter  and  constitution  of  the  defendant  corpora- 
tion it  is  doubtful  if  authority  is  given  for  it  to  en^ge  in 
any  manner  in  the  retail  sale  of  gasoline,  and  it  seems  there- 
fore that  it  is  unlikely  that  it  would  attempt  to  confer  that 
authority  upon  any  of  its  local  unions  to  which  it  might  issue 
a charter.  There  is  nothing  in  evidence  to  show  that  the 
defendant  corporation  in  any  manner  attempted  so  to  do  in  the 
present  case.  There  is  no  evidence  herein  to  shov/  that  the 
defendant  corporation  controlled  or  attempted  to  control  any 
of  the  persons  or  activities  here  shovn  to  have  been  the  cause 
of  the  injury,  or  that  it  had  any  interest  in  the  filling 
station  property  or  shared  in  any  of  the  profits.  In  doing 
the  things  which  it  is  said  caused  the  injury,  the  persons  so 
acting  were  not  serving  the  defendant  corporation  in  any 
capacity. 

"While  the  eviderice  discloses  plaintiff^s  personal  injury, 
there  is  a total  failure  of  com.petent  evidence  to  show  that 
this  defendant  operated  the  filling  station  or  was  interested 
in  its  operation,  or  was  in  any  way  concerned  in  the  mainte- 
nance of  the  driveway,  or  was  in  any  way  responsible  for  the 
defective  condition  thereof.  There  is  therefore  no  competent 
evidence  sustaining  liability  of  this  defendant  for  plaintiff's 
injury.  There  is  no  con^etent  evidence  to  Show  that  the  State 
Union  operated  the  gasoline  station  as  an  agent  of  this  defend- 
ant." 

Farmers  * Educational  and  Go-Operative  Union  of  America  v. 

Bakins . Okl. lOH  P.  2d  1S2. 
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SIGHT  OF  A NOFEXMPT  COOPERATIVE  TO  DEDUCT  CREDITS  TO  A 
"PATRONS'  Ei^UITY  RESERVE"  IN  COMPUTING  TAXABLE  NET  INCOME 

A cooperative  wholesale  association  having  as  memhers  180  local 
cooperative  associations  "brought  an  action  "before  the  United  States 
Board  of  Tax  Appeals  to  recover  alleged  overpayments  in  its  income 
tax  for  the  years  193^  and  1937-  was  the  contention  of  the  asso 
ciation  that  the  Commissioner  of  Internal  Revenue  should  have  per- 
mitted the  deduction  from  its  gross  income  for  the  taxable  years  of 
amounts  credited  by  the  association  to  its  members,  and  held  in  its 
patrons'  equity  reserve. 

It  appears  that  in  each  of  the  years  in  question,  the  board  of 
directors  of  the  association,  within  the  fiscal  year,  had  adopted 
a resolution  under  which  part  of  the  earnings  were  to  be  distrib- 
uted in  cash  and  part  of  the  earnings  placed  in  the  patrons'  equity 
reserve.  In  each  instance,  in  the  succeeding  year,  a suitable  alio 
cation  was  made  of  the  earnings  placed  in  reserve  during  the  previ- 
ous year,  and  the  action  of  the  board  of  directors  with  regard  to 
the  disposition  of  the  previous  year's  earnings  was  approved  at  the 
annual  meeting  of  stockholders. 

There  is  quoted  hereafter  a bylaw  adopted  at  the  annual  meeting  in 
1938; 

"ARTICLE  VIII  (Certificates  of  Patrons'  Equity  Reserve) 

"Certificates  of  Patrons'  Equity  of  the  Association  reserve 
may  be  issued  to  patrons  to  evidence  the  patrons'  interest 
in  such  earnings  of  the  association,  which  have  been  dis- 
tributed on  the  basis  of  patronage  and  have  been  annually 
determined  by  the  Board  of  Directors  or  members  to  be  with- 
held in  the  assets  of  the  association  until  such  time  as 
the  Board  of  Directors  in  their  discretion  may  decide  to 
redeem. 

"Such  certificates  of  Patrons'  Equity  Reserve  may  contain  the 
following  provisions; 

A.  They  must  be  redeemed  in  order  of  priority  both  as  to 
date  and  number. 

B.  Must  be  subject  to  Articles  of  Incorporation  and 
Bylaws. 

C.  Interest  may  be  paid  at  the  discretion  of  the  Board 
of  Directors  but  Rate  of  Interest  may  not  exceed 

4 percent.  , , 


11 


I).  Uotlce  of  intention  to  redeem  any  certificate  must 
te  mailed  to  each  holder,  and  interest,  if  any  paid, 
will  cease  to  accrue  from  date  of  notice. 

E.  The  Association  may  deposit  in  trust  in  any  reliable 
bank  or  trust  company  any  or  all  funds  pro^^ided  for 
redemption  of  such  certificates  to  be  delivered 
thereto  for  redemption. 

F.  In  case  of  liquidation,  winding-up  or  dissolution, 
such  certificates  shall  be  paid  only  after  all  cor- 
porate liabilities  (including  the  liabilities  arising 
from  the  issuance  of  Preferred  Stock  by  this  associa- 
tion., by  [but]  excluding  its  liability  arising 

from  the  issuance  of  Common  Stock)  have  been  paid 
in  full." 

This  bylaw  is  quoted  for  the  reason  that  some  reference  is  made  to 
it  in  the  opinion. 

There  is  given  hereafter  the  opinion  of  the  Board  of  Tax  Appeals, 
insofar  as  it  relates  to  the  right  to  deduct  amoimts  credited  to 
the  members  and  held  in  the  patrons'  equity  reserve: 

"The  Commissioner  determined  that  the  amounts  credited  by 
petitioner  to  its  members  and  held  in  its  'Patrons'  Equity 
Equity  Reserve'  account  are  not  deductible  from  its  gross 
income  for  the  taxable  years.  Whether  this  determination  is 
or  is  not  correct  is  the  first  issue  to  be  determined. 

"Both  parties  recognize  that  there  is  no  specific  statutory 
provision  for  the  deduction  of  patronage  dividends  from  the 
gross  income  of  a cooperative  association.  The  Treasury 
Department,  hov/ever,  as  pointed  out  in  Fruit  G-rowers  Supply  Co. 
21  B.T^A.  315,  326;  affd.,  56  Fed. (2d)  90,  with  'great  liber- 
ality', has  allowed  such  deductions  'to  the  end  that  substan- 
tial justice  may  be  done  to  an  association  which  is  engaged 
in  cooperative  marketing  or  purchasing  work  but  which  may  not 
be  exempt  from  taxation.'  The  justification  for  the  ruling 
rests  upon  the  fact  that  the  so-called  dividends  are  in  reality 
rebates  upon  the  business  transacted  by  the  association  with 
its  members  rather  than  true  income  to  the  association^ 

"Respondent,  in  determining  the  deficiency,  correctly  allov;ed 
the  deduction  of  the  amounts  paid  in  cash  by  petitioner  to  its 
members,  based  upon  the  business  transacted  by  them  in  each 
year,  though  payment  was  not  made  of  such  amounts  until  the 
following  year.  He  concedes  that  a definite  liability  to 
make  such  payments  — clearly  a prerequisite  to  their  deduc- 
tion — arose  during  the  taxable  years.  Home  Builders  Ship- 
ping Association,  8 B.T.A.  903l  Anamosa  Farmers  Creamery  Co., 

13  B.T.A.  907’»  Farmers  Union  Cooperative  Association,  I3  B.T.A. 
969;  Farmers  Union  State  Exchange,  30  B.T.A.  IO5I,  IO66 
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"As  to  the  amounts  credited  hy  petitioner  to  its  members  upon 
its  hooks  and  not  paid  over  to  them  during  the  following  year 
respondent  takes  a different  position.  Pointing  to  some  of 
the  corporate  records  received  in  evidence,  especially  the 
minutes  of  the  directors’  meetings  and  the  minutes  of  the 
annual  meetings,  he  argues  that  they  show  petitioner  was  in 
need  of  working  capital  and  that  the  members  recognized  the 
necessity  of  either  borrowing  it  or  raising  it  among  them- 
selves; that  this  could  be,  and  was,  accomplished  by  the  mem- 
bers leaving  a substantial  portion  of  their  dividends  with 
petitioner;  that  the  so-called  reserve  was  not  a true  reserve, 
but  an  allocation  of  a part  of  petitioner's  undivided  surpliis 
made  in  the  hope  of  avoiding  income  tax;  that  setting  aside 
a portion  of  its  income  in  such  an  accotmt  'was  contrary  to, 
or  at  least  not  provided  for  by,  the  state  law,  petitioner' 
Articles  of  Incorporation  and  its  bylaws' ; and  that  additional 
Corporate  action  is  required  to  be  taken  before  petitioner 
becomes  under  any  liability  to  pay  to  its  members  the  amounts 
set  aside. 

"The  evidence  does  indicate  that  petitioner  was  in  need  of 
working  capital  and  that  the  membership  desired  to  aid  it  in 
getting  out  of  debt  by  leaving  a portion  of  their  dividends 
with  it.  It  is  also  true  that  at  least  petitioner's  direc- 
tors knew  all  earnings  placed  in  'permanent  surplus'  would 
be  included  in  its  gross  income  in  computing  the  amount  of 
its  income  tax.  The  motive  of  petitioner  and  its  members 
does  not  seem  to  be  very  material  to  the  present  controversy. 
It  is  in5)ortant  to  determine,  however,  whether  the  action 
taken  was  in  violation  of  State  law  or  charter  provisions  and 
whether  additional  corporate  action  is  required  before  peti- 
tioner is  tinder  any  definite  liability  to  make  payment;  so 
these  questions  will  now  be  considered. 

"Petitioner's  articles  of  incorporation  and  bylaws  follow 
quite  closely  the  provisions  of  the  Minnesota  State  law. 

Both  provide  for  the  reduction  of  operating  costs,  the  set- 
ting aside  of  a reserve  for  depreciation,  and  the  creation 
of  a reserve  against  other  possible  losses.  Both  require 
that  there  be  deducted  an  amount  sufficient  to  pay  interest 
on  the  paid-up  capital  of  the  association.  The  bylaws  provide 
for  the  payment  of  interest  at  not  to  exceed  5 percent  per 
annum.  The  State  law  authorizes  the  payment  of  interest  at 
a rate  not  in  excess  of  6 percent  per  annum.  There  may  also 
be  deducted  and  set  aside  such  amounts  as  may  be  required  to 
provide  for  the  erection  of  new  or  additional  buildings  or 
for  additional  machinery  or  equipment.  Provision  is  also 
made  for  'creating  a reserve  for  permanent  surplus.'  The 
balance  of  the  net  income,  in  the  language  of  the  State  stat- 
ute, is  to  'be  considered  and  termed  as  "undivided  surplus" 
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for  such  fiscal  year  and  shall  be  available  for  distribution 
among  the  members  of  such  cooperative  association  on  the  basis 
of  patronage.*  Distribution  of  the  undivided  surplus  is 
required  to  be  made  annually  on  the  basis  of  patronage  during 
the  preceding  fiscal  year. 

"It  is  true  that  neither  the  State  law  nor  petitioner's  arti- 
cles of  incorporation  and  bylaws,  at  least  prior  to  the  annual 
meeting  of  1933,  specifically  referred  to  a patrons'  reserve 
account.  The  'undivided  surplus,'  however,  clearly  belonged 
to  the  members  or  patrons  and,  both  \inder  the  law  of  the  State 
and  under  petitioner's  bylaws,  was  required  to  be  distributed 
to  them  ann-ually  on  the  basis  of  patronage.  While  the  setting 
aside  of  a portion  of  such  amount  is  not  specifically  author- 

ized, there  is  nothing  in  the  State  statute  or  the  bylaws  pro- 
hibiting such  action  being  taken.  VJe  are  therefore  of  the 
opinion  that  when  petitioner,  with  the  consent  and  knowledge 

of  its  members,  set  aside  a portion  of  its  earnings  in  a 

reserve  account  and  allocated  it  among  them,  it  did  not  vio- 

late any  provision  of  the  State  law  or  act  in  violation  of 
its  charter  provisions. 

"The  next  question  is  whether  additional  corporate  action  is 
required  to  be  taken  before  petitioner  becomes  under  a definite 
liability  to  pay  to  its  members  the  amounts  set  aside  to  their 
credit.  Petitioner  points  out  that  the  amounts  to  be  paid 
forthwith  to  its  members  in  cash  and  the  amounts  to  be  held  in 

reserve  were  both  authorized  at  the  same  time  and  by  the  adop- 

tion of  one  resolution;  that  both  were  allocated  to  the  members 
at  the  same  time  and  entered  upon  the  corporate  ledger  as  credits 

and  that  both  were  computed  upon  the  business  transacted  with 

the  association.  It  argues,  therefore,  that  both  were  properly 
accrued  as  liabilities  upon  its  books.  We  agree  with  petitioner. 
In  o\ir  opinion  all  necessary  steps  were  taken  in  the  taxable' 

years  to  obligate  petitioner  to  pay  the  earnings  over  to  its 

members.  The  resolutions  of  the  board  of  directors  recognized 
that  the  entire  amounts  - $53,601  in  1936  and  $53,673-^3  ia 
1937  “ belonged  to  the  members.  The  statutes  and  the  bylaws 
so  provide.  If  any  other  disposition  of  such  earnings  had  been 
made  - other  than  putting  them  in  permanent  surplus  - the 
directors  would  have  committed  an  unlawftil  act,  which  under 

the  statutes  of  Minnesota  would  have  been  'cause  for  the  can- 

celation of  the  charter.*  The  amounts  in  question  were  not 
put  in  permanent  surplus.  They  were  allocated  to  the  members, 
though  held  in  reserve.  Moreover,  though  perhaps  wholly 
unnecessarily,  the  directors  sought  and  secured  the  approval 
of  the  membership  at  the  annual  meetings  of  their  action  in 
withholding  the  portion  of  the  earnings  which  had  been  set 
aside  for  them,  and,  in  connection  with  the  earnings  for  1937, 
such  approval  was  also  secured  during  the  month  of  December 


and  before  the  end  of  the  taxable  year  of  the  action  then  con- 
templated - i.e.,  that  50  percent  be  paid  in  cash  at  once  and 
50  percent  be  placed  to  the  credit  of  the  members  and  be  held 
in  reserve. 

"Respondent  places  considerable  reliance  upon  the  new  bylaw 
adopted  at  the  annual  meeting  in  193^  which,  he  says,  indi- 
cates that  petitioner  was  under  no  definite  liability  to  pay 
the  amounts  credited  upon  its  books  to  its  members  unless  it 
should  choose  to  do  so.  He  relies  particularly  upon  the  last 
sentence  of  the  bylaw,  which  provides  that  'in  case  of  liquida- 
tion, winding  up  or  dissolution,  such  certificates  shall  be 
paid  only. after  all  corporate  liabilities  (including  the  lia- 
bilities arising  from  the  issuance  of  preferred  stock  but 
excluding  its  liability  arising  from  the  issuance  of  common 
stock)  have  been  paid  in  full.'  This,  he  says,  indicates 
that  unless  some  definite  corporate  action  is  taken  prior  to 
the  liquidation  or  dissolution  of  petitioner,  the  members  will 
receive  the  credits  which  have  been  made  to  their  respective 
accounts  only  in  the.  event  all  corporate  liabilities  shall 
have  been  paid  and  all  preferred  stock  redeemed. 

"Petitioner,  in  its  reply  brief,  argues  that  the  new  bylaw  is 
immaterial  to  the  present  issue  and  that  no  corporate  action 
taken  during  a succeeding  year  can  add  to,  or  detract  from, 
the  rights  and  obligations  of  the  petitioner  and  its  members 
whiqh  had  come  into  being  by  virtue  of  corporate  action  pre- 
viously taken.  There  is  considerable  substance  to  petitioner's 
argToment.  We  are  of  the  opinion,  however  , that  if  the  bylaw  is 
to  be  considered,  still  it  does  not  have  the  effect  that 
respondent  contends  it  has.  It  recognizes  that  the  amounts 
set  aside  and  credited  to  the  members  belong  to  them,  that 
interest  must  henceforth  be  paid,  and,  in  the  event  of  liquida- 
tion or  dissolution  of  the  cooperative,  that  the  members  shall 
have  the  rights  of  general  creditors.  No  additional  action  is 
required  to  be  taken  by  the  corporation  to  create  such  lia- 
bility. 

"It  is  apparent  we  are  of  the  opinion  respondent  erred  in  hold- 
ing that  the  amounts  credited  to  the  members  must  be  included 
in  petitioner's  income.  One  additional  reason  for  so  holding 
may  be  given.  Petitioner's  books  were  kept  upon  an  accrual, 
as  distinguished  from  a cash,  basis.  All  events  occurred 
within  the  taxable  years  determining  the  liability  of  peti- 
tioner to  its  members  and  the  amovints  thereof.  United  States 
V.  Anderson,  269  U.  S.  422.  The  fact  that  the  entries  could 
not  be  made  upon  petitioner’ s books  until  .its  audit  of  the 

year's  business  was  completed  is  unimportant  and  does  not 

deprive  it  of  its  right  to  accrue  all  proper  items  in  clos- 

ing its  books  for  the  year.  It  accrued  upon  its  books,  and 
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showed  as  accounts  payable  upon  its  balance  sheet,  the  amounts 
credited  to  its  members.  This  action  was  in  accordance  with 
the  corporate  resolutions  adopted  by  it  in  December  of  each 
year.  The  amounts  so  credited,  in  our  opinion,  could  have 
been  withdrawn  by  the  members  at  any  time.  In  at  least  two 
instances,  they  ivere,  in  effect,  withdrawn.  As  shown  in  our 
findings,  they  were  applied  by  petitioner  in  liquidation  of 
the  members’  accounts. 

’’Respondent  cites  an  unpublished  memorandum  opinion  of  this 
Board  holding  that  amounts  set  aside  in  an  acco\int  entitled 
'Reserve  for  V/orking  Capital'  by  a cooperative  association, 
organized  under  the  laws  of  Idaho  are  not  deductible  as 
patronage  dividends.  The  cited  decision  has  now  been  affirmed 
by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circ\iit.  Coop- 
erative Oil  Association,  Inc,  v.  Commissioner , II5  Fed.  (2d) 
6G6. An  examination  of  the  opinion  of  the  court  discloses 
that  the  taxpayer,  as  provided  in  its  bylaws,  had  set  aside  a 
substantial  portion  of  its  earnings  'to  create  a reserve  or 
reserve  funds  necessary  to  provide  working  capital.'  In  the 
letter  to  its  members  it  stated  that  'as  rapidly  as  our 
reserves  acc\amulate  these  earnings  will  be  released  and  dis- 
bursed to  you  as  patronage  dividends.'  The  reserve  estab- 
lished by  the  taxpayer  in  the  cited  case  was  similar  to  the 
’permanent  surplus’  set  aside  by  petitioner  in  the  instant 
proceeding  rather  than  to  the  amounts  set  aside  by  it  in  the 
patrons’  equity  reserve  account  and  credited  to  its  members. 
Additional  corporate  action  was  required  ’before  it  was  avail- 

able to  them.  This  fact  distinguishes  the  cited  case  from 
the  present. 

"We  are  of  the  opinion  and  hold  that  respondent  erred  in 
including  the  amounts  in  issue  in  petitioner’s  income." 
(Underscoring  added.) 

Midland  Cooperative  Wholesale  v.  Commissioner  of  Internal 
Revenue,  44  B.T.A. 
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AES  GEOVIERS  ENTITLED  TO  CATCEL  THEIE  MAEKSTING  CONTEACTS  WITH  AN  ASSO- 
CIATION ON  THE  GEOUND  THAT.  IT  HAS  BEEACHED  ITS  MAEKETING  AGEEE- 
MEilT  WITH  THEM  BY  PEEMITTING  THE  WITHDEAWAL  OP  OTHER  GROWERS? 


A number  of  growers  brought  an  action  in  equity  to  cancel  and  rescind 
their  marketing  contracts  with  an  association.  In  the  lower  court, 
a judgment  was  rendered  for  the  association,  and  the  case  was  appealed 
to  the  Supreme  Court  of  the  State  of  Washington. 

It  was  contended  on  the  part  of  the  growers  that  they  should  be  per- 
mitted. to  withdraw  for  the  following  reasons; 

(1)  That  the  association  had  adopted  a bylaw  under  which  members 
might  Withdraw  upon  the  giving  of  10  days’  notice,  and  paying  to 
the  association  money  that  might  be  due  it; 

(2)  that  the  membership  and  marketing  contracts  had  been  procured 
through  fraud;  and 

(3)  that  the  association  had  breached  its  marketing  contracts  with 
the  members  by  permitting  eleven  members  to  cancel  and  rescind  their 
contracts  with  the  association. 

With  respect  to  the  first  point,  it  was  established,  to  the  satis- 
faction of  the  court,  that  the  bylaw  authorizing  the  withdrawal,  on 
10  days’  notice,  had  never  been  approved  by  a sufficient  number  of 
the  members  to  make  it  effective. 

With  respect  to  the  second  point,  one  of  the  growers  contended  that 
he  had  been  induced  to  sign  the  marketing  contract  because  of  the 
false  representations  that  the  association  would  not  be  formed  unless 
75  percent  of  the  growers  of  the  particular  product  in  question  would 
become  members  of  the  cooperative  association.  Por  purposes  of  the 
decision,  the  court  assumed  that  this  contention  of  the  grower  was 
correct,  but  nevertheless  held  that  he  was  estopped  by  his  conduct 
from  making  this  contention. 

In  this  connection,  the  court  said,  in  part: 

“It  is  apparent  that  appellant  Beaiilaurier,  with  full  knowledge 
of  the  facts  which  he  considers  fraudulent,  deliberately  aligned 
himself  with  other  members  and,  acting  as  a member  and  the 
holder  of  a contract,  took  advantage  of  his  membership  and 
sought  to  amend  the  company’s  bylaws  so  that  he  could  withdraw. 

He  sought  withdrawal,  not  upon  the  gro\and  of  fraud  and  over- 
reaching, but  upon  the  ground  that  he  and- others  had  a right  to 
first  amend  the  bylaws  and  then  rescind  their  contracts  in 
accordance  with  the  terms  of  the  proposed  new  law  which  he  had 
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sought  to  bring  into  being.  Clearly,  by  such  acts  he  waived 
any  false  representations  which  had  been  made  and  cannot  now 
comnlain.  Kansas  Wheat  G-rowers  Ass'n  v.  Oden.  124  Kan.  179» 

257‘P.  975-” 


"Waiver  by  conduct  has  been  recognized  by  this  court  many 
times,  the  following  being  typical  instances  of  the  applica- 
tion of  that  principle:  Buck  v.  Equitable  Life  Assur . Society. 
96  Wash.  683,  165  P.  878;  Yours  Truly  Biscuit  Co.  v.  Lilly 
Co . , 142  Wash.  513 « 253  817*  Reynolds  v.  Travelers'  Ins. 

Co.,  176  Wash.  36,  28  P.  2d  3IO. 

"We  are  in  accord  with  the  holding  of  the  trial  court  that 
the  appellant,  by  his  actions  in  taking  part  in  the  meetings 
of  the  corporation,  v/aived  his  right  to  raise  the  question 
of  fraud." 

The  contention  that  the  release  by  the  association  of  the  eleven 
members  constituted  a breach  of  its  marketing  contract  with  its 
other  members,  which. entitled  them  to  cancel  and  rescind  their  con- 
tracts, was  disposed  of  by  the  court  a.s  follows:  . 

"All  of  the  appellants  contend  that  respondent  breached  its 
contract  with  them  when  it  allowed  eleven  members  to  withdraw 
from  membership  and  to  rescind  their  marketing  contracts. 

The  releases  in  question  were  made  without  the  consent  of  the 
membership  of  the  corporation,  and  a question  was  raised  a.s 
to  their  validity  in  the  case  of  Washington  State  Hop  Pro- 
ducers. Inc.  V.  Eglin,  Wash.,  108  P.  2d  329*  la  that  case  we 
held  that  the  release  was  binding  on  the  association,  even 
thoiagh  it  was  not  done  with  the  consent  of  all  of  its  members. 
We  pointed  out  the  facts  that  the  releases  were  made  because 
of  threatened  suits  in  most  of  the  cases,  and  that  compromises 
were  effected  with  the  released  members  whereby  the  associa- 
tion received  a considerable  amount  of  money.  It  was  shown 
that  the  association  had  benefited  by  the  compromise  settle- 
ments, and  that, it  had  been  to  the  advantage  of  the  associa- 
tion to  release  these  persons.  Appellants  in  the  case  at  bar, 
however,  insist  that  even  though  the  releases  were  valid  and 
binding  on  the  association  they  constituted  a breach  of  the 
contracts  between  the  association  and  appellants.  They  cite 
the  case  of  Staale  Cotton  Co-op  Ass'n  v.  Borodofsky,  l43  Miss. 
558,  108  So.  802,  806,  in, support  of  their  contention.  That 
case  held  that  when  the  directors  released  certain  members  of 
a co-operative  marketing  association  from  their  obligation  to 
deliver  their  crops  to  the  association,  another  member  was 
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also  released  thereby,  and  an  equitable  bill  brought  by  the 
association  against  the  non-consenting  member  must  fail.  How- 
ever, we  do  not  regard  that  case  as  authority  in  favor  of 
appellants  in  the  case  at  bar.. 

•'The  language  of  the  court  in  that  case  included  the  follov^- 
ing  sentence,  after  a declaration  of  the  rule  just  mentioned: 
‘Any  other  view  would  be  unreasonable,  .there  being  no  com-pen- 
sation  or  benefit  to  the  association. ’ (Italics  supplied.) 

"The  qualification  set  forth  clearly  is  applicable  to  the 
instant  case,  since,  as  we -have  already  indicated,  the  associ- 
ation did  receive  compensation  and  benefit  as  a result  of  the 
releases,  as  distinguished  from  the  factual  situation  in  the 
Borodofsky  case,  supra. 

"We  do  not  regard  the  qualification  suggested  by  the  Mississippi 
court,  as  a complete  treatment  of  the  problem  here,  presented. 
Though  there  may  have  been  compensation  and  benefit  to  the  asso- 
ciation, so  as  to  make  the  release  binding  as  to  it,  there  is 
present  the  argument  that  the  releases  might  v;ell  constitute  a 
breach"' of  the  contract  between  the  association  and  the  non- 
consenting members,  it  if  can  be  shown  that  the  release  altered 
the  contract  into  which  they  entered,  and  that  they  s^oifered  as. 
a result  of  the  alteration.  Although  our  search  of  the  authojri- 
ties  failed,  to  reveal  any  other  case  in  which  this  problem  has 
arisen  v;ith  reference  to  associations  of  this  type,  we  have 
encountered  some  cases  in  which  subscribers  to  corporate  stock 
have  been  released  without  the  consent  of  some  of  the  other 
subscribers.  P.utz  v.  Esler  & Ropiequet  Mfg.  Co.,  3 111.  App. 

S3;  McC\illy  V.  Pittsburgh  & C.  R.  Co.,  32  Pa.  25.  In  those 
cases  the  holdings  were  to  the  effect  that  the  subscription 
agreements  were  not  only  with  the  company,  but  with  the  other 
subscribers,  and  they  afforded  mutual  considerations  for  each 
other.  It  v/as  held  that  to  release  some  of  them,  and  hold  the 
others  v/ould  be  to  enforce  contracts  they  never  made.  Up  to 
that  point,  the  principles  en’onciated  would  seem  to  mitigate 
against  respondent's  position,  since  the  situation  here  pre- 
sented is  closely  analogous  to  the  stock  subscription  cases. 
However,  we  note  that  in  those  cases  there  is  added  the  quali- 

fication that  no  person  should  be  able  to  rescind  or  be  released 
from  his  subscription  because  of  the  release  of  others  if  he 

assented  to  these  releases,  expressly  or  imnliedly.  We  hold 
that  appellants  in  the  case  at  bar  did  impliedly  consent  to 

the  releases  in  question,  and  that  they  are  therefore  precluded 
from  basing  their  right  to  rescind  their  contracts  upon  those 

releases . The  evidence  in  the  case  was  to  the  effect  that 
appellants  knew  of  the  releases  for  a considerable  period  of 

time  after  they  took  place,  and  also  showed  that  all  of 
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appellants  participated  as  mem'bers  in  the  association’s  affairs 

thereafter.  By  so  acting,  appellants  impliedly  approved  the 
actions  of  the  directors  in  granting  the  releases.  We  therefore 
find  no  merit  in  appellants*  third  cause  of  action.**  (Under- 
s coring  added.) 

The  appellant  growers  also  contended  that  the  trial  court  had  erred 
in  issuing  a mandatory  injunction  which  compelled  the  growers  to 
deliver  their  products  to  the  association,  hut  the  Supreme  Court 
sustained  the  action  of  the  lower  court  in  thie  regard.  The  appel- 
lants also  contended  that  the  trial  court  had  erred  in  allowing  an 
attorney's  fee  of  $500.  The  Supreme  Court,  however,  pointed  out 
that  the  payment  of  a reasonable  attorney's  fee  was  authorized  in 
the  hylav/s.  The  court  not  only  sustained  the  trial  court  in  allow- 
ing the  attorney's  fee,  hut  on  a cross  appeal  of  the  association, 
increased  the  attorney's  fee  to  $1,000. 

The  case  v/as  reversed  and  remanded,  with  instructions  to  enter  Judg- 
ment in  conformity  with  the  opinion. 

Beaulaurier  v.  Washington  State  Hop  Producers,  Inc.,  Wash. 

, 111  P.  2d  559. 

In  connection  with  the  third  contention  of  the  growers,  see  also: 
California  Bean  Prowers  Association  v.  Rindge  Land  and  Navigation 
Co..  199  Cal.  l68.  248  P.  658.  4?  A.L.R.  904;  and  Phez  Co.  y, 

Salem  Pruit  Union.  103  Ore.  5l4,  201  P.  222,  205  P-  970,  25  A.L.R. 

1090. 
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